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In the Court of Appeals of the District of Columbia. 


Charles C. Bryan, Appellant, 
vs. 

Oliver E. Harr. 


No. 1208. 


a Supreme Court of the District of Columbia. 

Oliver R. Harr, Plaintiff, ) 

vs. y No. 45071. At Law. 

Charles C. Bryan, Defendant. ) 

United States op America, \ 

District of Columbia, 

Be it remembered that in the supreme court of the District of 
Columbia, at the cit}^ of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

.1 Declaration. 

Filed December 5,1901. 

In the Supreme Court of the District of Columbia. 

Oliver R. Harr, Plaintiff, ) 

vs. > At Law. No. 45071. 

Charles C. Bryan, Defendant, j 

First count. The plaintiff, Oliver R. Harr, sues the defendant, 
Charles C. Bryan, for that one Gilbert B. Towles, by the name of 
G. B. Towles, on the 8th day of November, 1899, by his promissory 
note now overdue promised to pay to the order of one Henry 0. 
Towles the sum of nineteen hundred (|1,900) dollars at the Lincoln 
national bank, with interest at the rate of six (6%) per centum per 
annum until paid, one month after date, and the said Henry 0. 
Towles by the name of H. 0. Towles indorsed the said note to the 
said defendant, Charles C. Bryan, and the said Charles C. Bryan by 
the name of C. C. Bryan indorsed the said note to the plaintiff, and 
the said note was duly presented for payment and was dishonored, 
whereof the the said Henry 0. Towles and the defendant Charles C. 
Bryan each had due notice, but the said defendant did not pay the 
same and has not paid the same, nor did any of them, the said 
Henry 0. Towles, Gilbert B. Towles, or the defendant, pay the same, 
nor have any of them paid any part thereof. And the plaintiff 
claims nineteen hundred dollars, with interest thereon from the 8th 
day of November, 1899, at the rate of six per centum per annum 
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CHARLES C. BRYAH YS. OLIVER R. HARR. 


until paid, and two and (|2.42) dollars costs of protest, accord¬ 
ing to the particulars of demand hereto annexed, besides the costs 
of this suit. 

2 Second count. And the plaintiff, Oliver E,. Harr, further 
sues the defendant, diaries 0. Br 3 ^an, for other mone}^ pa-J" 

able by tlie defendant to the plaintiff, for money paid b}^ the plain¬ 
tiff for the defendant at his request, and for money lent by the 
plaintiff to the defendant, and for money had and received for the 
use of the plaintiff, and for money found to be due from the defend¬ 
ant to the plaintiff on accounts stated between them, and the plain¬ 
tiff claims nineteen hundred and two and fortj^-two cents (1,902.42) 
dollars, with interest thereon from the 9th day of November, 1899, 
until paid, according to the particulars of demand hereto annexed, 
besides the costs of this suit. 

E. H. THOMAS, ' 
Attorney for Plaintiff. 

3 Particulars of Demand. 

Filed December 5,1901. 

To first count: 

Note and protest mentioned therein, copies of which are hereto 
attached. 

To second count : 

Said note and protest and the sum of nineteen hundred and two 
and lYo hollars, with interest, paid by plaintiff to Montgomery County 
National Bank of Eockville, Md., and said costs of protest to take up 
said note for defendant, and for the proceeds of said note loaned de¬ 
fendant, as mentioned in the annexed affidavit, which said affidavit 
is hereby made a part of the particulars of demand. 

Notice to Plead. 

The defendant is to plead hereto on or before tlie twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

E. H. THOMAS, 
Attorney for Plaintiff. 

4 Note Sued on. 

950. 1,909.50. 

$1,900.00. Washington, D. C., Nov. 8,1899. 

One month after date, for value received, I promise to pay to the 
order of Henry 0. Towles the sum of nineteen hundred dollars, at 
the Lincoln national bank, with interest at the rate of 6 per centum 
per annum until paid. 

G. B. TOWLES. 

Address: 529 7 St. N. W. 

No. 1272. 

Due Dec. 8. 

(25c. stamp.) 
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[On the margin:] Lincoln national bank, cor. of 9th and D streets 
N. W., Washington, D. C. 

Endorsed: 10710. G.B.Towles. 1900. 9.50. 8 Dec.,’99. (Stamp.) 
H. 0. Towles, 0. 0. Bryan. 

5 United Stathjs op America, ) ^ ' 

District of Columbia, ^ J-owi . 

Be it known that on the eighth day of December, in the year 
of eighteen hundred and ninety-nine, I, Franklin P. Mendenhari, a 
notary public for the said District of Columbia, residing in the said 
District, duly commissioned, sworn, and qualified, at Ihe request of 
the Central National Bank of Washington City, which has an ofiice 
and is doing a general banking business in said city and District, 
presented at the Lincoln National Bank of \¥ashington, D. C., the 
original promissory note hereto attached and demanded payment 
thereof, whereunto I was answered b\^ the paying teller of said Lin¬ 
coln national bank, 

“Not good.” 

Therefore I, the said notary, at the request aforesaid, have protested, 
and by these presents do solemnly protest, against the drawer and. 
endorsers of the said note and all others whom it may or doth con¬ 
cern for all costs, exchange charges, damages, and interest suffered 
and to be suffered for want of payment tliereof, and on the same 
business day, to wit, this eighth day of December, 1899, 1 mailed 
wwitten notice of protest to each endorser, viz: Notice for H. 0. 
Towles, C. C. Bryan, 0. B. Harr, Montgomery County Nat’l Bank, 
Bockville, Md., all sent by mail, postage prepaid, to Montgomery 
County Nat’l Bank, Bockville, Md., B. H. Stokes, cashier; notice for 
G. B. Towles left at his office, in building No. 529 7th St. N. W., 
Washington, D. C., on 12/9/99 ; notice for H. 0, Towles left at his 
residence. No. 914 H St. N. W., Washington, D. C., on 12/9/99; 
notice for C. C. Bryan left at his place of business. No. 1413 New 
York Ave. N. W., Washington, D. C., 12 / 9 / 99. 

6 In testimony whereof I hereunto set my hand and afiix my 

notarial seal of office this 9th day of December, A. D. 1899. 

FBANKLIN P. MENDENHALL, 

Notary Public. 


Protesting. |1.75 

Be venue. 25 

Notices..40 

Postage.02 

Becorded, Book D, page 377. 
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CHARLES C. BRYAN VS. OLIVER R. HARR. 


In the Supreme Court of the District of Columbia. 

Oliver E,. Harr, Plaintiff, I 

vs. V At Law. No. 45071. 

Charles C. Bryan, Defendant. ) 

District of Columbia, ss ; 

I, Oliver E. Harr, on oath sa}^ that I am the person named as 
plaintiff in the above-entitled action, wherein I sue Charles C. Bryan, 
as defendant, and he is so named. I say that prior to August 3, 
1899, I was an indorser on a note for twentj^-five hundred ($2,500) 
dollars, on which the defendant, Charles C. Bryan, was the next 
prior indorser to me, and which had been discounted at the Mont¬ 
gomery Count}^ National Bank of Eockville, Maryland, and which 
note matured on said day and was duly protested and due demand 
made and due notice of dishonor given to the defendant; thereupon 
I was requested by said defendant to procure the said $2,500 
note, to he renewed at said bank, but I declined to do so 
unless it was reduced or curtailed to the extent of $500 by 
the said defendant, and the defendant Bryan, in order to procure 
said renewal and as and for said curtail, gave me his note 
7 for $500, which $500 he has paid to mein full in various in¬ 
stallments. I received the said renewal note for two thousand 
($2,000) dollars, with genuine indorsement of said defendant thereon, 
and at his request paid the said overdue $2,500 note to said bank 
and discounted at said bank, at said defendant’s request, the said 
renewal note for $2,000 which was dated August 3, 1899, and ma¬ 
tured on the 3rd day of November, 1899, and was dishonored and 
due demand for payment was made and due notice of the dishonor 
thereof was given said defendant. I further say that the due re¬ 
ceipt of said notice of dishonor and demand for payment was never 
repudiated or denied by the defendant. I demanded of the de¬ 
fendant on the maturit}" of the said note of $2,000 that it be paid, 
and then he said to me that he was an accommodation indorser, but 
that he wanted it renewed, and that another party to said note should 
pay me one hundred ($100) dollars later for the purpose of curtail¬ 
ing same, and he would indorse a new note for $1,900, to be dis¬ 
counted like the two previous notes, if I would take up said $2,000 
note, which I agreed to do and so did, by giving said bank said 
$1,900 note and paying the difference of $100 interest and costs of 
protest to said bank, which took said note in the usual course of 
business without notice of any defect or equity in favor of the de¬ 
fendant or any other person party thereto, and became the bona fide 
holder thereof for full value. The said note for $1,900 being the 
one mentioned in the declaration hereto attached, which said dec¬ 
laration is hereby made a part hereof, was accordingly made, as 
shown in said declaration, and indorsed to me by the defendant. 
The name of Henry 0. Towles, the first indorser, was placed 
thereon, after the said note was signed by the maker, and after 
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said Henry 0. Towles had indorsed it the defendant, Charles 
8 C. Bryan, indorsed the same at his store, and it was then de¬ 
livered to me and I discounted it as aforesaid for said defend¬ 
ant. I know the genuine signature of the defendant and his signa¬ 
ture to the said note is genuine, nor has he, though I have repeatedly 
asked payment of said note, ever denied or questioned his signature 
to the same. When the said $1,900 note matured due demand 
was made at the bank where the same is payable and it was dis¬ 
honored, and thereupon, on the day of the maturity thereof, dupli¬ 
cate notices of dishonor and demand for payment were sent to said 
indorser, Towles, and said defendant, Bryan, and I myself received 
the same notice at my home, in Montgomery count^q Maryland, and 
I mailed at once, upon the receipt thereof, postpaid to the address of 
each of them, said indorser, Towles, and said Bryan, in said city of 
Washington, separate notices of dishonor and demand for pa 3 ’’ment, 
none of which have been returned to me or repudiated or denied in 
any manner said defendant or said Towles. I further say that I 
paid the said Moutgomeiw Count}?- national bank the full face of 
said note, interest and costs of protest, and took up said note shortly 
after its maturity, and have ever since been and am now the actual 
bona fide holder and owner of said note, and that the sum of nine¬ 
teen hundred and two dollars and forty-two cents ($1,902.40), with in¬ 
terest thereon from the 8th day of November, 1899, until paid, is 
justly due to me by the said named defendant, exclusive of all set¬ 
offs and just grounds of defense, and without any deduction or credit 
whatsoever. 

OLIVER R. HARR. 


Subscribed and sworn to before me this fifth da}" of December, 
A. D. 1901. 


J. R. YOUNG, Clerk. 

By ALE. G. BUHRMAN, Clerk 


9 Pleas of Defendant. 

Filed December 30, 1901. 

In the Supreme Court of the District of Columbia. 

Oliver R. Harr, Plaintiff, I 

vs. V No. 45071. Law. 

Charles C. Bryan, Defendant, j 

1. For a plea to the plaintiff’s declaration the defendant says that 
he did not undertake or promise in the form or manner alleged. 

2. For a further plea the said defendant says that he is not now 
and never was indebted to the plaintiff in the manner and form as he 
has alleged in his declaration. 

3. And for a further plea to the plaintiff’s declaration the defendant 
says the plaintiff was at the time of the institution of suit herein 
and still is indebted to the defendant in the sum of $500.00, for that 
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heretofore, to wit, on or about the 3rd day of August, 1899. the de¬ 
fendant paid to the plaintiff the sum. of $500.00 on account of a cer¬ 
tain promissory note for the sum of $2,500.00 and interest, referred 
to in the affidavit of merits attached to the declaration, and pur¬ 
porting to be indorsed by one Zenas 0. Robbins, one H. 0. Towles, 
and also by said G. B. Towles, and this defendant, which said note, 
after the name of this defendant had been placed on the back 
thereof, was materially altered, both as to date and in amount, with¬ 
out the knowledge, consent, or authority of said defendant, and by 
virtue of such alteration, under all circumstances aforesaid, this de¬ 
fendant was released from all liability on said note; that this de¬ 
fendant had no knowledge or intimation of any such alteration 

10 until long after the payment aforesaid, but made said pay¬ 
ment upon the statement by said plaintiff that the said 

plaintiff was the holder of the paper herein last above described, 
upon which he claimed this defendant was liable as an indorser. 
Wherefore the defendant is-willing that the sum of $500.00 so paid, 
with interest from the date of payment, may be set off against the 
plaintiff’s demand. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

District of Columbia, ss : 

C. C. Bryan upon oath says that he is the person named ^as de¬ 
fendant in the foregoing action, wherein Oliver R. Harr is named 
as plaintiff, and he denies the right of the plaintiff to recover the 
whole or any part of the sum claimed therein, and tiie grounds of 
his defense are these: Affiant admits that he endorsed the promis¬ 
sory note sued upon in this case, and says that the same was given 
in renewal of an original note purporting to be for the sum of $2,500.00, 
as alleged in the affidavit of merits in this case; but hesa.ysthat lie 
was not liable upon said $2,500 note for the reason that when the 
name of said defendant was placed on the back of said note it was 
made payable upon its face for a much smaller amount; that after 
affiant’s name had been placed thereon said note was altered 
as to date and raised in amount to the sum of $2,500, as 
aforesaid, without affiant’s knowledge, consent, or authority, and 
he therefore denies the right of the plaintiff to recover 

11 the amount claimed or any part thereof; that affiant suppos¬ 
ing that the demand of the plaintiff for payment of said 

$2,500.00 note, as referred to in his affidavit of merits, related to the 
payment of a genuine note upon which the defendant was liable, 
paid thereon the sum of $500.00, and indorsed a new note in renewal 
thereof for the sum of $2,000.00 without consideration, payable three 
months after date; that when said $2,000 note became due and 
payable said G. B. Towles paid thereon the sum of $100.00, and the 
note for the sum of $1,900.00 here sued upon was given in renewal 
of the said $2,000 note; that upon said $1,9^00 note affiant 
became an endorser without consideration; that the note of $1,900.00 
so given is the note sued upon in this case; that it was not until 
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Supreme Court of the District of Columbia. 

Monday, February 17, 1902. ' 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

>L> 

Oliver R. Harr, Plaintiff, 1 

vs. > At Law. No. 45071. 

Charles C. Bryan, Defendant, j 

Upon hearing the plaintiff’s motion for judgment against the de¬ 
fendant for want of a sufficient affidavit of defense, it is considered 
that said motion be, and hereby is, granted. Therefore it is consid¬ 
ered that the plaintiff recover against the defendant nineteen hun¬ 
dred dollars ($1,900), with interest thereon from the 8th day of No¬ 
vember, 1899, at 6 % per annum until paid, besides $2.42 costs of 
protest, being the mone,y payable by said defendant to the plaintiff 
by reason of the premises, together with his costs of suit, to be taxed 
by the clerk, and have execution thereof. 


14 Appeal. 

Filed February 28, 1902. 

In the Supreme Court of the District of Columbia. 

Oliver P. Harr, Plaintiff, i 

vs. VNo. 45071. Law. 

Charles C. Bryan, Defendant, j 

The clerk will please enter an appeal by the defendant to the 
Court of Appeals of the District of Columbia from the judgment in 
the above cause, and issue citation to the plaintiff. 

BRANDENBURG and BRANDENBURG, 

Attorneys for Defendant. 

Citation waived. 

E. H. THOMAS, 

Attorney for Plaintiff. 


Memorandum. 

March 10,1902.—Appeal bond filed. 


15 United States of America, I 
District of Columbia, j 

Supreme Court of the District of Columbia. 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 14, inclusive, to be a true and correct transcript of the record, 
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CHARLES C. BRYAN VS. OLIVER R. HArR. 


Supreme Court of the District of Columbia. 

Monday, February 17, 1902. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

Oliver K. Harr, Plaintiff, 1 

vs. V At Law. No. 45071. 

Charles C. Bryan, Defendant. J 

Upon hearing the plaintiff’s motion for judgment against the de¬ 
fendant for want of a sufficient affidavit of defense, it is considered 
that said motion be, and hereby is, granted. Therefore it is consid¬ 
ered that the plaintiff recover against the defendant nineteen hun¬ 
dred dollars (|l,900), with interest thereon from the 8th day of No¬ 
vember, 1899, at 6 % per annum until paid, besides $2.42 costs of 
protest, being the mone,y payable by said defendant to the plaintiff 
by reason of the premises, together with his costs of suit, to be taxed 
by the clerk, and have execution thereof. 


14 Appeal.' 

Filed February 28, 1902. 

In the Supreme Court of the District of Columbia. 

Oliver P. Harr, Plaintiff, | 

vs. VNo. 45071. Law. 


Charles C. Bryan, Defendant.) 

The clerk will please enter an appeal by the defendant to the 
Court of Appeals of the District of Columbia from the judgment in 
the above cause, and issue citation to the plaintiff. 

BPANDENBUEG and BRANDENBURG, 

Attorneys for Defendant. 

Citation waived. 

E. H. THOMAS, 

Attorney for Plaintiff. 


Memorandum. 

March 10, 1902.—Appeal bond filed. 


15 United States op America, I 
District of Columbia, 

Supreme Court of the District of Columbia. 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereb}^ certify the foregoing pages, numbered from 1 
to 14, inclusive, to be a true and correct transcript of the record, 
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as prescribed by rule 5 of the Court of Appeals of the District of 
Columbia, in cause No. 45071, at law, wherein Oliver R. Harr 
is plaintiff and Charles C. Bryan is defendant, as the same remains 
upon the files and of record in said court. 

Ill testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, 
Columbia. this 3rd day of April, A. D. 1902. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1208. Charles C. Bryan, appellant, m. Oliver R. Harr. Court of 
Appeals, District of Columbia. Piled Apr. 19, 1902. Robert Wil¬ 
lett, clerk. 


2 — 1208 a 
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IN THE 


CoiirtofAppeaisoibDisirict 

OCTOBER TERM, 1902. 

Charles C. Bryan, Appellant, 

V. > No. 1,208. 

Oliver R. Harr, Appellee, j 


BRIEF FOR APPEEEANT. 

Statement. 

The appellee, Oliver R. Harr, sued the defendant in an 
action of debt set forth in two counts, the first being 
special, and the second the usual money counts, alleging 
that one Gilbert B. Towles, on the 8th day of November, 
1899, by his promissory note now over-due, promised to 
pay to the order of Henry 0. Towles the sum of $1,900, 
with interest; that said note was endorsed by Henry 0. 
Towles to the appellant, C. C. Bryan, who endorsed the 
same to Harr, this being followed with the usual allega¬ 
tion of demand, dishonor, and refusal to pay. The 
affidavit in support of the declaration sets forth that on 
August 3,1899, a note for |2,500, on which Harr, the 
defendant in error, was an endorser, and Bryan, the plain¬ 
tiff in error, the next prior endorser, had been discounted 
at The Montgomery County National Bank of Rockville, 
Md., and was dishonored; that at the instance of Bryan, 
said note was renewed by the giving of a new note for 
$2,000 at ninety days, upon which Bryan appeared as 
endorser, and another note for the sum of $600, made by 
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Bryan to Harr ; that said $500 note has been paid in full 
by Bryan in various instalments. When said $2,000 
note fell due, it was dishonored, whereupon it is alleged 
Bryan stated that he was merely an accommodation 
endorser, that another party to the note would pay $100, 
on account, and that he would endorse a new note for the 
sumof $1,900, which he did, whereupon Harr, the appellee, 
curtailed the said $2,000 note by the payment of $100, 
and renewed for the balance by giving said bank said 
$1,900 note. Upon the refusal to pay this $1,900 note at 
maturity this suit was brought against the defendant as 
one of the endorsers thereof. 

Mr. Bryan, the defendant below, for his first plea stated 
that he did not undertake or promise as alleged ; second, 
that he was never indebted, and, thirdly, he claimed a 
set-off in the sum of $500. The defense disclosed in his 
afiidavit of defense was that the original $2,500 note re- 

s 

ferred to in the affidavit of merits was void for the reason 
that when his name was placed on the back of said note 
it was made payable upon its face for a much smaller 
amount, and that it had afterwards, without his knowl¬ 
edge, consent or authority, been altered as to date and 
raised in amount to said sum of $2,500 ; that when pay¬ 
ment of said $2,500 note was demanded of him, said 
Bryan supposed that the demand related to a genuine 
$2,500 note upon which he was liable, and that upon this 
supposition he paid said sum of $500 and indorsed said 
renewal note for $2,000 without consideration, and that 
when said $2,000 note fell due, Gilbert Towles paid $100 
thereon, and said Bryan, without consideration, indorsed 
said renewal note for $1,900, which is here sued upon. 

The affidavit sets forth the further fact that Bryan 
at the time had no knowledge or suspicion of the fraudu¬ 
lent alterations of said $2,500 note, and the first intima¬ 
tion thereof was on or about December 11, 1899, after 
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said f2;000 and said |1,900 notes had been endorsed; 
that said Harr never returned Said $2,500 note nor said 
$2,000 note, but that it is believed that they are still in 
his possession; that said Bryan never received any por¬ 
tion of the consideration nor any benefit of the notes 
aforesaid. 

The plaintiff below moved for judgment for want of 
sufficient affidavit of defense, which motion was allowed 
by Chief Justice Bingham, and judgment entered against 
the defendant for the sum claimed in the declaration; 
whereupon an appeal was taken to this court by the 
defendant below. 

Assignment of Errors. 

First: That the court erred in giving judgment for the 
plaintiff under the 73d rule, inasmuch as the affidavit of 
defense disclosed such a state of facts as would justify an 
instruction to the jury to return a verdict for the 
defendant. 

Second: That the court erred in ignoring the plea of 
set off, inasmuch as the payment of $500 set forth was 
made under a mutual mistake of facts and under such 
circumstances as to entitle the defendant to recover it 
back. 

Points. 

1, Was there any consideration for the note 
in suit ? 

2. Was the note in suit given under a mutual 
mistake of fact? 

Argument. 

It may be regarded as a settled proposition that upon 
the facts disclosed in the affidavit of defense, the original 
$2,500 no.te was void in the hands of any holder, no 
matter how innocent he might be. 
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A material alteration of a note without the consent of the 
party to be charged avoids it in the hands of an innoceiit holder 
for value. 

Wood V. Steele, 6 Wall. 80; 

30 Stat. L. 797; 

Ofenstein v. Bryan, 30 W. L. R. 270; 

Nat. Cap. Bk. v. Bryan, 30 W. L. R. 275. 

The alterations in said $2^00 note were material. 

Wood V. Steele, supra; 

Ofenstein v. Bryan, supra; 

Nat. Cap. Bk. v. Bryan, supra; 

'30 Stat. L. 797. 

Consideration. 

The consideration and the only consideration for the 
$2,000 note was the original void $2,500 note; or, in other 
words, the $2,000 note was entirely without consideration. 
The $2,000 note came into the hands of appellee Harr as a 
nudum pactum, and likewise into the hands of the bank in 
’the same condition, the only consideration given by the 
bank being the surrender of a void obligation held by it, 
and upon which neither the bank nor Harr could sustain 
a recovery. 

The same, is true of the acceptance of the $1,900 note 
(which is the note in suit) in renewal of or part payment 
for the $2,000 note. 

Defenses Apply Equally to Renewal as to 

Original Note. 

As preliminary, it will doubtless be conceded as 
undisputed that the consideration which belongs to the 
original paper belongs to a renewal also (1 Randolph 
Com. Paper, 460), the form and validity of the renewal 
note being in general that of the original (3 Id. 1583,1584). 

The question as to the defenses applicable to. a renewal 
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note has been frequently considered by the courts, and 
the rule generally adopted is that a party may make the 
same defenses to an action on a note given in renewal as ^ 
might have been made in the action on the original note. 

Holden v. Cosgrove, 12 Gray, 216; 

Western Bank -y. Mills, 7 Cush. 546; 

Mills V. Bice, 6 Gray, 464. 

The same requirements of proof apply in an action on 
a renewal as on the original note, both being regarded as 
given upon the same consideration (1 Daniel, Neg. Inst. 

177, 4th ed.), it being held that if the consideration of the 
original bill is illegal, a renewal of it or the substitution 
of a new instrument for the old one does not cure the 
defect from the illegality of the consideration, but the 
renewal or substituted paper will be open to the same 
objection and defenses as could be interposed against the 
original. 

1 Daniel, Neg. Inst. 205,4th ed. 

Tiedeman Com. Pap. 180; 

SawjT^er v. Wiswell, 9 Allen, 39; 

Holden v. Cosgrove, 12 Gray, 216; 

Nat Bank v. Lewis, 75 N. Y. 524; 

Chapman v. Black, 2 B. & Aid. 588; 

Preston v. Jackson, 2 Stark; 237; 

Southall V. Bigg, 11 C. B. 481; 

Flight V. Beed, 32 L. J. Exch. 265; 

Wynne v. Collander, 1 Buss, 293. 

Thus Byles on Bills, 257, states the rule to be that if 
a bill be altered so that a person otherwise liable on it 
is discharged, he is not liable on a bill given in renewal 
of the altered bill, unless he was actually apprised of the 
alteration at the time he gave the substituted bill. 

In King v. Doane, 139 U. S. 166, 172, the plaintiff 
brought suit on a promissory note executed by one King 
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for the sum of $1,118.50 and payable to the plaintiff 
Doane one year after date; the defense was that the note 
sued on had no other consideration than the surrender 
and cancellation of a previous note alleged to have been 
obtained with the knowledge of Doane, the plaintiff, by 
fraud and false representations; that the endorsement and 
transfer of the original note to him was wholly without 
consideration, and that the renewal note was in ignorance 
of the fraud perpetrated on him and because of the false 
statement of Doane through his agent, that he was a 
bona-fide owner of the first note. Justice Harlan, in 
speaking for the court, said : 

If King was induced by false or fraudulent state¬ 
ments of Felt, representing the company, to sub¬ 
scribe for stock and to make the note for $6,666.66, 
he would not have been liable as between himself 
and the company either on the subscription or on 
the note, or would he have been liable to the com¬ 
pany upon any note taken by it simply in renewal. 
The principle is well established that, as between the 
maker and payee any defense that would be good 
against the original note will be equally good against 
a note taken in renewal without additional consider¬ 
ation, or under circumstances not showing a valid 
waiver of such defence. The mere renewal of a note 
does not, as between the original parties, affect the 
essential nature of the transaction represented by it. 
McLaughlin v. Bank of Potomac, 7 How. 220, 228; 
Jones V. Guaranty and Indemnity Co. 101 U. S. 622, 
630; Sawyer v. Wisewell, 9 Allen, 39, 42; Holden 
V. Cosgrove, 12 Gray, 216, 217. 

Mistake of Fact. 

Both the $2,000 and the $1,900 notes were given in 
renewal of commercial paper at that time supposed by 
both appellee and appellant to be a binding obligation, 
but which, as a matter of fact, was void. It has been 
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frequently decided, as will be shown at a later stage of 
this brief, that money paid under a mistake of fact can 
be recovered back. If, therefore, the note in suit had 
been paid by appellant, he might compel the return of the 
amount so paid. Much more, then, may he defend an 
action brought for the purpose of compelling payment in 
the first instance. 

The case of Bell v. Gardner (4 M. & G.; 11 L. J. 195 ; 
43 E. C. L. 16) arose upon a promissory note. Tindale, 
Ch. J. in outlining the nature of the defense interposed, 
said that in the plea “the defendant alleges that the 
note was given under a mistake as to the facts, and, in 
effect, states that the defendant having' endorsed a bill 
of exchange for the accommodation of the drawer, the 
bill was afterwards, without the defendant’s knowledge, 
altered in a material point so as to relieve him from 
liability; that a demand being made upon him in respect 
to the bill, he gave the note in satisfaction of that de¬ 
mand, being ignorant at the time that he had been dis¬ 
charged from liability by the alteration of the bill.” 

The court, after carefully considering the question as 
presented in the foregoing facts, held that it was a suffi¬ 
cient defense on the renewal note, that the original had 
been altered. 

1 

This case has been cited with approval by Byles in 
his treatise on Bills and Notes at p. 257. It has also 
been cited with approval, and the doctrine followed by 
the Maryland Court of Appeals in the case of Balt. etc. 
R. R. Co. V. Faunce, 6 Gill, 68. 

Right to Recover Money Paid Under Mistake. 

It should be borne in mind that the original |2,500 
note upon which Bryan, the defendant below, was the 
next prior endorser to Harr, the plaintiff below, was 
materially altered after the former’s endorsement was 
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placed thereon, and without his consent or authority; 
and notwithstanding the fact that Harr transferred the 
note to the Montgomery County National Bank, it passed, 
subject to ail legal defenses thereto. Upon the default in 
payment of said note, Harr took the same up by giving 
a new note of $2,000 with the same parties and endorsed 
by Bryan, without knowledge of the infirmities existing in 
the $2,500 so taken up; and the same facts are true with 
respect to the $1,900 note given with cash in renewal of 
such $2,000 note. The position of the parties on the 
renewal note remained the same as in the case of the 
original, and consequently no claim can be made of any 
equities or rights arising as to the $1,900 which did not 
exist as between the parties to the original $2,500 note, 
the parties to the notes remaining the same throughout, 
and having the same relative position. 

The question as to whether Bryan was negligent in not 
ascertaining whether the original note for $2,500 and the 
subsequent note for $2,000 were valid, before renewing 
them or either of them, can not arise in this case, 
inasmuch as the record discloses the fact that at the time 
of each of these renewals the originals were in the pos¬ 
session of the bank at Rockville, and would, when paid, 
naturally be returned either to the appellee Harr or to 
the maker, Gilbert Towles, and not to the indorser, Bryan. 
But even assuming that in the regular course of business 
they would have been returned to Bryan, the record 
discloses that neither of these notes has been returned to him 
and that both of them are still in the possession of the 
appellee Harr. Bryan, therefore, could not have seen the 
originals when the renewals were given. 

The general rule of law as laid down by Byles on Bills 
(§ 382) is that money paid under mistake as to facts may 
be recovered. On this principle, if a forged note be dis¬ 
counted, the transferee on discovery of the forgery may 
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recover back the money paid, the imagined consideration 
totally failing. 

Tiedeman on Com. Pap. 400, adopts the same rule as 
laid down by Byles, with the qualification that money 
paid under the mistaken belief in the genuineness of the 
alleged obligation may be recovered, provided that such 
party is not guilty of any negligence in notifying the 
payee of his discovery of the forgery which results in 
damage to others. In this case, the discovery of the 
forgery was not made until the confession of Gilbert 
Towles on December 11, 1899 (P. p. 7) and until that 
time Bryan had no occasion to suspect the integrity or 
honesty of. G. B. Towles, but had every reason to have 
confidence in him, so that there was nothing to place him 
upon inquiry. 

It is now generally held that the negligence of the 
plaintiff will not preclude a recovery, because, even assum¬ 
ing that plaintiff was negligent, still the consideration 
has failed. 

1 Beach Mod. Law of Cont. § 661. 

In the case of United States v. National Park Bank of 
New York, 6 Fed. Rep. 852, Judge Choate in consider¬ 
ing this question stated :. 

Money paid under a mistake of fact is recoverable, 
because it is paid without any actual consideration 
and can not be equitably retained. The rule is 
equitable, and maybe defeated when to allow the 
recovery would be inequitable. Negligence in the 
transaction, unattended with any loss or harm result¬ 
ing from such negligence to the other party, surely 
does not impair the equity of the claim against him. 
Such negligence does not touch the reason of the 
rule allowing the recovery. The defendant has 
received the plaintiff’s money for which he gave no 
actual consideration and is bound in law and ex sequo 
et hono to return it. 
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But in this case, as stated above, the question of 
negligence can not arise because no facts are stated in 
the record even suggesting negligence. 

In adopting the rule that money paid upon altered 
paper may be recovered, the Supreme Court of Massa¬ 
chusetts adds: 

Nor is it necessary that fraud or misrepresenta¬ 
tions should exist. An innocent mistake whether 
arising from natural or temporary infirmity or 
otherwise made without fault on his part entitled 
him to the same relief. 

Welch V. Goodwin, 128 Mass. 77.. 

'Ae cases of Fraker v. Cullum, 21 Kansas, 556, and 
Fraker v. Little, 24 Kansas, 598, were founded upon a trans¬ 
action very similar to the one involved in the case at bar. 
Fraker executed and delivered to his brother as a matter of 
accommodation, his promissory note, which was deposited 
in bank, and afterwards altered in material respects. On 
being requested to pay, Fraker consented that certain de¬ 
posits in bank to his credit might be applied on account of 
the note, and gave renewal notes for the balance, the old 
note being then returned to Fraker, who did not examine it 
at that time and did not know then nor for some time 
thereafter that the note had been altered. Action was 
subsequently brought by the bank to recover upon the 
notes given in renewal. Fraker defended, setting up a 
want of consideration and that the old note had been 
altered. The court held this a good defense, and said: 

Where a note is executed by the accommodation 
maker, and is afterwards, without his consent or 
knowledge, materially altered by an endorser and 
holder thereof, such note is thereby rendered invalid; 
and afterwards, where such maker, without having 
any knowledge of such alteration, executes new 
notes for and in lieu of the altered one, such new 
notes are given without any sufficient consideration 
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therefor, and, except in the hands of an innocent 
holder for value, can not be enforced as against the 
maker. 

Fraker then brought suit against the bank to recover 
the money which he had paid upon the original void 
obligation. (Fraker v. Little, 24 Kans. 598.) It was held 
that he might recover. The opinion was delivered by 
Justice Brewer, now of the Supreme Court of the United 
States, but then sitting as a Judge of the Supreme Court 
of that State. It would seem almost controlling in the 
present case. The opinion being concise, is quoted in 
extenso, as follows: 

And this action grows out of the facts which are 
stated in the opinion in the case of Fraker v. Cullum, 
21 Kansas, 555, and is for the recovery of about |1,800 
due from the bank to plaintiff, and which was given 
up at the time of the execution of the notes in con¬ 
troversy in that case. The transaction appears now 
as it did then, and the single question is as to the 
right to recover this money as money paid under a 
mistake of fact. Beyond question, the original note 
of $4,862.40 was so altered while in the possession 
of the bank as to be void. Plaintiff being but an 
accommodation maker, there was no antecedent in¬ 
debtedness to the bank. For this void and worthless 
paper lie surrendered to the bank |1,800, or there¬ 
abouts, which the bank owed him and executed new 
notes to make up the difference. What consideration 
was there for this ? Absolutely nothing. The bank, 
having no claim upon him, could recover nothing. 
Yet, ignorant of the real facts and supposing himself 
liable, he thus gave up his money and signed the 
new note. His ignorance of the alteration clearly 
appears. It was done by the officers of the bank 
without his knowledge and consent and for the sake 
of imposing upon the official bank examiners. Nor 
can it be said that he was guilty of more than slight, 
if any, negligence in not critically examining the old 



12 


note at the time of its surrender and detecting the 
alteration. The party who brought the paper to him 
was the president of the bank, his own brother, a 
reputable business man. Why should he suspect 
fraud or act as though he supposed there was a de¬ 
sign to swindle him ? How natural that he should 
accept the statement of the president that the paper 
was unpaid, and perhaps glancing at his own signa¬ 
ture to see that that was genuine, do the best he 
could toward settling his supposed liability to the 
bank. But supposing he were negligent in the 
matter: How does his negligence give the bank any 
better right to his money. Does mere negligence 
bar money paid by mistake? Clearly not. 

In 2d Daniel on Neg. Inst. (2d ed.j Sec. 1369, the 
author says: “ It is a general principle of law that 
money paid under a mistake of fact may be recov¬ 
ered back. And now the doctrine is favored that 
even negligence in making the mistake is no bar to 
the recovery.” 

In the case of National Bank of Commerce v. Nat. 
M. B. A. 55 N. Y. 211, the court thus states the law: 
“ It is now settled, both in England and in this State, 
that money paid under a mistake of fact may be re¬ 
covered back, however negligent the party paying 
may have been in making the mistake, unless the 
payment has caused such a change in the position 
of the other parties that it would be unjust to require 
him to refund.” See also Lawrence v. American Am. 
Nat. Bk. 54 N. Y. 435. 

As supporting the doctrines stated above the following 
cases are referred to with confidence. 

Balto. & 0. R. B. Co. v. Faunce, 6 Gill, 68; 

Tucker v. Bonk, 43 Iowa, 80; 

Talbot V. Nat. Bk. of Commonwealth, 129 Mass. 67; 

Koontz V. Cent. Nat. Bk. 51 Mo. 275; 

Sullivan v. Collins, 18 Iowa, 228; 

Garland v. Salem Bank, 9 Mass. 408; 

Marriott v. Hampton, 2 Smith’s L. C. 447 et seq. 
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eration, and therefore had and received by the de¬ 
fendant to the use of the plaintiff. Espy v. Bank of 
Cincinnati, 18 Wall. 604. Many cases to the same 
effect are collected and stated by Mr. Justice White, 
in the recent case of Meyer v. Richards, 163 U. S. 
385, 406-410. Gurney v. Womersley,-4 El. & .B1. 
133. The leading case upon the subject of the right 
to recover back money paid by mistake of fact is 
that of Kelly v. Solari, 9 M. & W. 54. In that case 
the money had been paid b}^ the plaintiff to the de¬ 
fendant under a bona fide forgetfulness of facts which 
disentitled the defendant to receive it, and it was 
held that the plaintiff could recover back the money 
in an action for money had and received. In the 
course of his opinion Mr. Baron Parke said, “ I think 
that where money is paid to another under the influ¬ 
ence of a mistake, that is, upon the supposition that 
a specific fact is true, which would entitle the other 
to the money, but which fact is untrue, and the 
money would not have been paid if it had been 
known to the payer that the fact was untrue, an ac¬ 
tion will lie to recover it back, and it is against con¬ 
science to retain it.” 

It was contended by the plaintiff' in the court below, 
the appellee here, that although the note in suit as be¬ 
tween himself and the appellant Bryan might be void, 
still, because it passed into the hands of an innocent 
holder for value, and was subsequently taken up by 
appellee, the appellee is entitled to stand in the shoes of 
such innocent holder, and recover for the full amount 
paid by the bank. 

The fallacy of this argument is found in the fact that 
the original note for |2,500 was void into whose hands 
soever it might come. It did come into the hands of 
the bank in that condition. The note in suit was taken 
by the bank in renewal of a void obligation, and there¬ 
fore as to the bank, there was no consideration for the note 
in suit; and the bank is not an innocent holder for value. 
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This question is not a new one in the District of Colum¬ 
bia. It has been decided in accordance with the prin¬ 
ciples outlined above in 

Offutt V. Parrott, 1 Cr. C. C. 154. 

In the case of Strauss v. Hensey, 9 App. D..0. 541, the 
plaintiff took up and paid the defendant for certain notes 
purporting to have been made by one Basil Jackson, but 
which were not his notes at all, but had been forged by. 
one Henderson. Upon discovery of the forgery he sued 
to recover back the money so paid. Both plaintiff and 
defendant were innocent of any fraud, and the question 
presented there was the same as in the case at bar, which 
of the two innocent parties must bear the loss. This 
Honorable Court speaking through its Chief Justice uses 
the following language: 

Now it is clear the plaintiff, without fault on his 
part, parted with his money and paid it over to the 
defendant without consideration therefor, under a false 
and mistaken supposition as to the party with whom 
they, the plaintiff and defendant, had dealt. In this 
state of case, who ought to be the loser ? As we 
have said, the defendant had been deceived and 
cheated out of his money, and had taken worthless 
notes therefor, and there would seem to be no reason 
for holding that he should be indemnified in the 
result of a like fraudulent deception practiced by the 
same impostor upon the plaintiff. The defendant 
has the plaintiff’s money without consideration, and 
it was received by him under a mutual mistake of 
plaintiff and defendant as to the reality of the party 
with whom they had both dealt, in respect to the 
notes and the deeds of trust. 

The case would seem to fall clearly within the 
principle established by many well-decided cases, 
that where money is paid by mistake, neither party 
being in fault, the party paying the money may 
recover it back again as money paid without consid- 
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But even if it were, it has been decided that the party 
who negotiates a note to an innocent holder for value, 
and who subsequently takes it up again, can not stand 
in the shoes of the innocent holder, and take the paper 
free from defences. It has also been held that this is. the 
law since the passage of the recent negotiable instrument 
act which is in force in many of the States and in the 
District of Columbia. 

See the report of the case of Andrews v. Eobertson, and 
the very excellent note appended, in 54 L. E. A. 673. 

It is respectfully submitted : 

First That the court below should not have entered 
up a judgment for the plaintiff. 

Second. That upon the facts set forth in the affidavit of 
defence, there must be, upon the trial of the case, a judg¬ 
ment for the defendant. 

Third. That the judgment for the defendant must be 
not only for the costs, but for the sum of |500 paid by 
the appellant under the mistaken supposition that the 
original $2,500 note was a valid obligation, with interest 
upon that sum. 

Brandenburg & Brandenburg, 
Walter C. Clephane, 

Attorneys for Appellant 
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STATEMENT OF THE CASE. 

The declaration (Record, pp. 1 and 2) sets forth in two 
counts the cause of action, and the claim is based, first, 
on a promissory note dated November 8,1899, for $1,900 
and interest, made by G. B. Towles to the order of Henry 
0. Towles, who is the first indorser, and by the defendant 
Charles C. .Bryan as second indorser, and payable one 
month after date. This note was discounted by the 
plaintiff at the Montgomery County National Bank of 
Rockville, Md., at the special instance and request of the 
defendant, under the circumstances set forth in the plain¬ 
tiff’s affidavit (Record, p. 4). 

The plaintiff’ paid the note after its maturity ^nd dis¬ 
honor to the bank, due notice and demand having been 
given and made. 

The second count and the bill of particulars (Record, 
p. 2) in support thereof are for the money so laid out, 
paid and expended at the request of the defendant. The 
transaction which resulted in the execution of the note 
sued on is set forth in the plaintiff’s affidavit (Record , 
p. 4). > 

It thereby appears that prior to August 3,1899, the 
defendant and the plaintiff were indorsers, in the order 
named, on a note for $2,500, which had been discounted 
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at said bank, and which then matured and was duly pro¬ 
tested, and that due demand was made and due notice of 
dishonor thereof was given to the defendant. 

The affidavits of the parties do not disclose the name of 
the maker and payee of this note. The plaintiff proceeds, 
without contradiction by the defendant, to state : “ I was 
requested by said defendant to procure the said $2,500 
note, to be renewed at said bank, but I declined to do so 
unless it was reduced or curtailed to the extent of $500 
by the said defendant, and the defendant Bryan, in order 
to procure said renewal and as and for said curtail, gave 
me his note for $500, which $500 he has paid to me in 
full in various instalments.” The first note of $2,500 was 
thereupon paid by the plaintiff to and at said bank at the 
request of the defendant. Plaintiff says: “ I received the 
said renewal note for two thousand ($2,000) dollars, with 
genuine signature of said defendant thereon, and at his 
request paid said overdue $2^500 note to said bank.” 

This required of course the actual expenditure of $500 
with interest and cost of protest by the plaintiff for the 
defendant. It appears that the plaintiff lost this interest 
and cost, because it appears that he only received a note 
for $500 from the defendant running for some time. 
As the original note had been protested (Record, p. 4) 
and the new note given some time thereafter, there was 
of course no renewal of the original note, but necessarily 
it was paid when the $2,000 note was discounted. 

The new note for $2,000 was “ discounted at said bank, 
at said defendant’s request” (Plaintiff’s affidavit. Record, 
middle p. 4). This $2,000 note was dated August 3,1899, 
and matured on the 3d day of November, 1899, and was 
dishonored and due demand for payment was made, and 
due notice of the dishonor thereof was given said defend¬ 
ant” (Record, middle p. 4.) The maker and j)ayee of 
this note are not named by either party, but its integrity 
is nowhere questioned. 

Plaintiff’s affidavit further states: “ I demanded of the 
defendant on the maturity of the said note of $2,000 that 
it be paid, and then he said to me (note : for the first time) 
that he was an accommodation indorser, but that he wanted 
it renewed, and that another party to said note should 
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pay me one hundred ($100) dollars later for the purpose 
of curtailing the same, and he would indorse a new note 
for $1,900, to be discounted like the two previous notes, 
if I would take up said $2,000 note which I agreed to do 
and so did, by giving said bank said $1,900 note and 
paying the difference of $100 interest and costs of protest 
to said bank ” This made then an expenditure of $600 
interest, costs, etc., laid out for the defendant at his 
request by the plaintiff. The plaintiff has received no 
part of this last outlay at defendant’s instance. The said 
affidavit further avers, that said bank “ took said note (for 
$1,900) in the usual course of business without notice of 
any defect or equity in favor of the defendant or any 
other person party thereto, and became the bona-fide 
holder thereof for full value.” 

The affidavit then describes the note and parties to it 
and states that “ the defendant, Charles C. Bryan, indorsed 
the same at his store, and it was then delivered to me, 
and I discounted it as aforesaid for said defendant.” It 
also appears that though due notice, etc., was given of 
the dishonor of the last note as of the former notes, and 
that the defendant never denied the same, did not. deny 
his signature to any of said notes and does not now so do. 
Nothing indicative of any notice or claim of any defense 
was ever communicated or asserted by the defendant until 
after this suit was brought. The plaintiff paid $1,902.40 
and interest from November 8,1899, to ^aid bank after 
the maturit}^ of the last note and became its bona-fide 
holder and owner. 

The defense now made is alteration of the original 
$2,500 note. The affidavit making this defense is not 
in the “ precise and distinct terms” required by the 73d 
rule. It is evasive and more remarkable for what it fails 
to state than for what it says. Defendant says the orig¬ 
inal note was for a much smaller amount^^ when his name 
was placed on it. Observe that defendant is careful to 
state that the alteration was made afler he indorsed it, 
but is likewise careful not to say what the original amount 
was or to explain why he does not give the original 
amount. Had he stated the original sum perhaps the 
plaintiff would have taken it. The defendant’s attorneys 
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are not willing to take such a risk. Again, the defend¬ 
ant says that the original note was “ altered as to date ” 
and “ raised in amount to the sum of $2,500,” but in what 
manner, apparently or otherwise, he does not state, neither 
does he state who made the alteration or raised the note, 
nor under what circumstances or conditions, nor whether 
he is ignorant or not of these circumstances. Further, 
the defendant does not describe the original note so that 
it could be fairly seen whether the parties to it were the 
same as those on the succeeding notes. The defense is 
wholly outside of the affidavit of the plaintiff and in no instance 
is that affidavit controverted or denied. 

The defendant says “ that he was not liable upon said 
$2,500 note for the reason that when the name of the said 
defendant was placed on the back of said note it was made 
payable upon its face for a much smaller amount; that 
after affiant’s name had been placed thereon said note 
was altered as to date and raised in amount to the sum 
of $2,500, as aforesaid, without affiant’s knowledge, con¬ 
sent or authority.” (Record, middle of p. 6.) “That it 
was not until long after the date of said $1,900 note (the 
one in suit), to wit, on or about December 11, 1899, that 
affiant became aware of the fraudulent alteration of said 
$2,500 note, or had any suspicion thereof; that the plain¬ 
tiff never returned to affiant said $2,500 note nor said 
$2,000 note, but affiant is informed and believes that the 
same are still in his possession.” (Record, bottom p. 6 
and p. 7.) It thus appears from the defendant’s affidavit 
that there was an original valid note for a less sum than 
the said $2,500 with no charge that any party interested 
in the paper made or connived even at the alteration. 
Neither the plaintiff nor the bank, nor any party to the 
original paper, appears, according to the defendant’s affi¬ 
davit, to have made the alteration or have been privy to 
it. All we know is that the note “ was altered as to date 
and raised as to amount.” But though the affidavit of 
defense ostensibly purports to state as a fact that the orig¬ 
inal $2,500 note was materially altered, yet it is plain 
that the statement therein, “ that it was not until long 
after the date of said $1,900 note, to wit, on or about 
December 11,1899, that affiant became aware of the fraud- 
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ulent alteration of said $2,500 note, or had any suspicion 
thereof,” shows that the appellant has really no knowledge 
on the subject. What does he mean by the expressions 
“ became aware ” “ or had any suspicion ” ? How did he 
“ become aware ” or have any “ suspicion ” ? Why did 
he not inform the plaintiff of his “ suspicions ” (which he 
appears to have had two years before the suit was brought), 
so that he could take steps to protect himself. The de¬ 
fendant seeks to excuse his liability also by the allegation 
“ that the plaintiff never returned to affiant said $2,500 
note nor said $2,000 note, but affiant is informed, and 
believes, that the same are still in his possession.” (Record, 
p. 7.) The defense based upon the allegation of such a 
mysterious alteration so discovered, charging no one who 
could be indicted or made party to an action, against the 
hona-jide holder of an admittedly genuine note who had 
procured its discount as the agent of and at the special 
instance and request of the defendant, it is submitted, was 
correctly overruled by the court below and correctly re¬ 
sulted in the judgment (Record, p. 8), on the motion of 
the plaintiff (Record, p. 7), from which the defendant 
(appellant here) appeals. 

On authority, the statement of the affidavit of defense 
(Record, p. 6) that the defendant “ indorsed a new note 
in renewal * * * for the sum of $2,000 without con¬ 

sideration ” is of itself no answer to the plaintiff’s demand. 
“The mere naked statement, without more, that the 
indorsement of the note by the appellant, before delivery 
thereof to the plaintiff, is simply a nugatory statement.” 
(Randle v. Davis Coal Co. 15 App. Cas. D. C. 362.) The 
plaintiff did not in fact and was not in law called upon 
to anticipate this remarkable though indefinite defense. 
There is no contradiction of the plaintiff’s affidavit 
and no infirmity in it, and he has made his case by his 
affidavit. This court has said : “ Both affidavits are 
open for consideration upon the motion for judgment. 
But no infirmity is shown in the plaintiff’s affidavit. A 
prima facie, case is there made out, proof of which, on 
trial before a jury, would, in the absence of countervailing 
evidence, entitle the plaintiff to verdict and judgment. 
And this is all that is required. Nor is it any objection 
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that it does not anticipate a defense and explain matters only 
to he set up in defense” (Meyers v. Davis, 13 App. Gas. 
D. C. 366). 

The defense epitomized is, therefore, that of spoliation 
by a stranger of the first note, circulated by the defend¬ 
ant to an innocent holder in such manner as not to 
impair the apparent integrity of the paper, upon which 
the plaintiff and defendant both supposed themselves 
liable for $2,500, interest and costs, to the innocent 
holder, the bank, and a supposed want of consideration, 
therefore, for the two succeeding notes of $2,000 and 
$1,900 respectively. 

JPOmTS OF LAW. 

I. 

The plaintiff is entitled to recover on the genuine note, 
the cause of action in the first count of the declaration. 

{a) The plaintiff, who derived title from the bank 
(which was an innocent holder), not being a party to any 
fraud or illegality affecting the instrument sued on, has 
all the rights of the former holder as against the defend¬ 
ant. 

This is the statute law (Negotiable Instrument Law, 30 
Stat. 791, sec. 58). This is true independent of the statute. 

“ The rule has been too long settled to be questioned 
now, that whenever negotiable paper has passed into 
hands of a party unaffected by previous infirmities, 
its character as an available security is established, 
and its holder can transfer it to others with like 
immunity. His own title and right would be impair¬ 
ed if any restrictions were placed upon his power of 
disposition. ‘ This doctrine, as well as the one which 
protects the purchaser without notice,* says Story, 
*is indispensible to the security and circulation 
of negotiable instruments and it is founded on the 
most comprehensive and liberal principles of public 
policy.* Story, Prom. Notes, sec, 91. The only 
exceptions to this doctrine are those where the paper is 
absolutely voidy as when issued by parties having no 
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authority to contract; or its circulation is forbidden by 
law from the illegality, of its consideration^ as when made 
upon a gambling or usurious transaction” 

Cromwell v. Sac County, 96 U. S. 51. 

“ If any previous holder of the bonds in suit was 
a bona-fide holder for value, the plaintiff, without 
showing that he himself had paid value^ could avail him¬ 
self of the position of such previous holder. In Byles 
on Bills, 119,124, it is correctly said that ‘ If any 
intermediate holder between the plaintiff and defend¬ 
ant gave value for the bill, that intervening consider¬ 
ation will sustain the plaintiff^s title.’ In Hunter v. 
Wilson, 19 L. J. (N. S.) 8, the plea was that the bill 
of exchange was drawn by a named person, at the 
request and for the accommodation of the defendant, 
without any consideration or value whatever, and 
that it was indorsed by that person without any 
consideration or value given by the plaintiff for such 
indorsement either to the defendant or to said person, 
or to any other person whatsoever. It was held 
that the plea ought to have contained a statement 
equivalent to an allegation that none of the previous 
parties to the bill had given value for the indorse¬ 
ment. One of the judges remarked that ‘Some 
party to the bill may have given value for it, so as 
to vest a valid title in the plaintiff. We can not tell 
through how many hands it may have passed.’” 

Inhabitants, etc. of Montclair v. Ramsdell, 107 
U. S. 147. 

“ It is a well-settled doctrine, applicable to these 
cases, that where a negotiable instrument is orig¬ 
inally infected with fraud, invalidity, or illegality, 
the title of the original holder being destroyed, the 
title of every subsequent holder which reposes on 
that foundation, and no other, falls with it. But if 
any subsequent holder takes the instrument in good 
faith and for value, before maturity, he is entitled to 
recover on it, and so any person taking title under 
him may recover, notwithstanding such latter holder 
may have knowledge of the infirmities of the 
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instrument; and all that is required of the holder 
in such case is, that it be proved that he, or some pre¬ 
ceding holder or indorsee under whom he claims, acquired 
title to the paper before maturity, hona fide and for 
value.” 

Cover V. Myers, 75 Md. 418. 

“ The partial or total failure pf consideration, or 
even fraud, between the antecedent parties, will be 
no defence or bar to the title of a bona-fide holder of 
the note, for a valuable consideration, at or bpfore 
it becomes due, without notice of any infirmity 
therein. The same rule will apply, although the 
present holder has such notice, if he yet derives a 
title to the note from a prior bona-fide holder for 
value.” 

Boyd V. McCann, 10 Md. 123. 

The law being that total or partial failure of considera¬ 
tion will not defeat recovery based upon the title of a 
bona-fide holder of paper which is not void, and that the 
plaintiff need not prove that he paid value, it remains to 
‘ be ascertained whether the Montgomery County National 
Bank gave any value for the note in suit. 

(&) It is clear .from the record that the bank gave full 
value for the first note for $2,500 and that both the first 
and second notes were paid. It is also plain that the 
bank surrendered both of said notes for the allegation is, 
“ that the plaintiff never returned to affiant said $2,500 
note nor said $2,000 note, but affiant is informed and 
believes that the same are still in his possession.” (Record, 
P- 7). . 

The surrender of other instruments, although held as 
collateral security, is also a good consideration; and this, 
as well as the former proposition, is now generally ad¬ 
mitted, and is not open to dispute. 

Goodman v. Simonds, 20 How. 343. 

“It is argued that Hendrick had no personal 
interest in the matter, and that, therefore, there was 
no consideration for his promise. But damage to 
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the promisee constitutes as good a consideration as 
benefit to the promisor. In Pillans v. Van Mierop, 
3 Burr, 1663, the court say, ‘That any damage or 
suspension of a right, or possibility of a loss occa¬ 
sioned to the plaintiff by the promise of another, is 
a sufiicient consideration for such promise and will 
make it binding, although no actual benefit accrues 
to the party promising.’ This rule is sustained by 
a long series of adjudged cases.” 

Hendrick v. Lindsay, 3 Otto, 143. 

It being certain that the bank paid full value for the 
first note and there is no charge that it did not, it is to 
be presumed that the usual course was pursued on the 
discount of the second note for $2,000. Necessarily the 
old note was paid (as pointed out before). The record 
states (Record, p. 4) that the original note had been pro¬ 
tested before the agreement between the parties which 
resulted in the giving of the second note for $2,000 was 
made. In the usual course of business, therefore, from 
the record and the legal presumption arising from the 
facts, the first note was paid by the new discount and a 
similar course was pursued with the other notes, because 
each in turn was protested and the same course pursued. 
They were separate transactions as to the bank (and as to 
plaintiff as well, it is submitted). 

In Mather v. Maidstone, 87 E. C. L. 279, 

“ The Lord Chief Baron reported to the court, that, 
‘in leaving the case to the jury, he told them, that 
the action was brought upon a genuine acceptance 
of Lord Maidstone’s, and the defence was that it had 
been given to pay or take up a forged bill; that, 
although the forgery would have been a ground of 
defence to an action on the forged bill, it was no de¬ 
fence to an action on the hill with which the forged hill 
was paid or taken up, if the plaintiff was a hona-fide 
holder for value; and that the jury must find that 
the defendant had been defrauded out of the bill, 
and that the plaintiff had not given value, and was 
not a bona-fide holder.’ ” 
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This instruction was sustained, the particular point 
being that the holder was bound to prove only that he 
was a holder for value before he could recover. (Here 
he has proved that and also that the prior holder gave 
value.) 

So if the drawee make payment to a bona-fide holder of 
a bill with a forged bill of lading attached, in ignorance 
of the forgery, he can not recover. 

Hoffman v. Bank, 12 Wall. 181. 

The giving of a. bank credit is a payment, and the 
amount can not be recovered back on discovery of the 
forgery two months afterwards, although the holder had 
been guilty of negligence in purchasing the check of a 
stranger. 

Bank of St. Albans v. Farmers & Mech. Bank, 10 
Vt. 141. 

Where the new note is discounted and the old note is 
paid with the proceeds of the discount, this is payment and 
the -transaction is regarded as a new loan. 

2 Parsons Notes and Bills, 203. 

Holland Trust Co. v. Ward well, 75 Hun, 104. 

So where a second note is discounted at the maturitv of 
the first, and the proceeds credited to the maker, and at 
its maturity a third note is discounted, including another 
debt also, the first note is paid and extinguished by the 
second. 

Letcher v. Bank, 1 Dana (Ky.), 82. 

The court in the above-entitled case said : 

“ It seems from the proof, that the note sued on 
was discounted at bank, and the amount thereof, 
less by the discount paid to Wilson—the Letchers 
being his sureties only. After the note became due, 
another note, signed by the same obligors, and for 
the same amount, was presented by the principal 
obligor to the bank, for discount, and was accord¬ 
ingly discounted. The amount of this last note was 




11 


not paid over to Wilson, but according to the usage 
of the bank upon discounting notes for the purpose 
of renewal, a credit was entered on the books of the 
bank, in favor of Wilson, for the amount sued on. 
The witness stated that it was the custom of the bank 
when notes were renewed to deliver up the old note, 
if applied for; but whether the note sued on was 
then applied for, and delivered up to Wilson, he 
could not say.” 

It further appeared that a third note was discounted 
for the purpose of taking up the second note and paying 
a debt Wilson owed the bank. This last note was forged. 
The suit was brought on the first note. The court further 
said : 

“ Now according to the oridnary business in the 
bank, as proven by the testimony in this case, there 
is a record kept of the renewal and continuation of 
debts by new notes. When the new note is dis¬ 
counted, the money, which the drawer of the note is 
entitled to in consequence of the discount of his note, 
instead of being paid over to him, is applied, by an 
entry on the books of the bank, in payment or 
discharge of the old note. This is substantially the 
same thing as if an entry was made on the back or 
face of the note, ‘ satisfied by payment in full.’ And • 
the whole transaction is equivalent to drawing the 
money resulting from the discount of the new note, 
and then paying it back in discharge of the old note. 
When a credit is thus fairly entered by the bank, 
and no improper practice has been resorted to in 
order to procure it, we see no reason why it should 
not be enforced as payment. The new notes executed 
to the hank, are not notes for the original debt; hut they 
are independent notes, offered for sale in order to raise 
funds to pay off the old debts. The contracts are essen¬ 
tially distinct. If, therefore, the bank has taken, in suc¬ 
cession, a dozen notes, they are not to be considered as a 
dozen notes given for the same debt, but as so many 
distinct notes, each founded upon a separate considera¬ 
tion, to wit: a new loan on the part of the bank to the 
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drawer. It is, therefore, not like giving a dozen notes, 
for the same consideration, to the same person.” 

Letcher v. Bank, 1 Dana (Kj^) 82-86. 

Nor does the allegation, made on information and be¬ 
lief, by the defendant that the plaintiff still has in his 
possession the original and second note militate against 
the plaintiff’s right to recover. Where the renewal was 
sent to the holder with the request to return the original 
note, it was held that the old note was discharged, al¬ 
though he retained both, and that no action could be 
sustained on the old note, though the remedy on the 
new one was gone. 

Sage v. Walker, 12 Mich. 425. 

“ The mere retention by the plaintiffs of the old 
notes was a matter of no importance as affecting their 
right to recover on the new.” 

Perrin v. Royal, 42 Ind. 132, 133. 

See also French v. French, 84 Iowa, 655-660; 

Woodbridge v. Skinner, 15 Conn. 306, 307. 

This court said in Ambler v. Ames, 1 App. Cases 
D. C.: 

“ It is no defense to a suit at law that collateral 
security has not been returned or accounted for, 
especially when such collateral security has become 
worthless.” 

By virtue of the negotiable instrument law, which was 
in forca when all these notes were made, the bank was 
entitled to recover on the first note according to its orig¬ 
inal tenor, notwithstanding the alleged spoliation or 
alteration. 

The act of Congress provides : 

. “ But when an instrument has been materially 

altered and is in the hands of the holder in due 
course, not a party to the original alteration, he may 
enforce payment thereof according to its original 
tenor.” 

Act of January 12,1899^ Sec. 124 (30 Stats. 797). 
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This law changes the former rule which avoided the 
instrument in the hands of an innocent holder if it had 
been fraudulently materially altered. 

See Crawford’s Annotated Neg. Instr. Law, 

. Sec. 205. 

The argument suggested in the affidavit of defense, 
that no consideration exists for the note in suit because 
the first note was “ altered as to date and raised as to 
amount,” was considered and answered by Judge Story 
in his opinion in Bank of U. S. v. Bank of Georgia (10 
Wheat. 345). Judge Story there said: 

“ There are many cases in the law where the party 
has received no legal consideration, and yet in which, 
if he has paid the money, he can not recover it back ; 
and in which, if he merely promised to pay, it may be 
recovered of him. The first class of cases often 
turns upon the point, whether in good faith and 
conscience the money can be justly retained; in the 
latter, whether there has been a credit thereby 
given to or by a third person, whose interest may be 
materially affected by the transaction.” 


In the above case the court treated the credit as “ actual 
payment.” “We treat it, in this respect, exactly as the 
parties have treated it, as a case where the notes have 
been paid and credited as cash.” (Bank of U. S. v. Bank 
of Georgia, 10 Wheat, 346). 

So have the parties in this case treated the new notes as 
payment of the original note and the preceding note to 
the note in suit. The law has been shown to be, besides, 
it is submitted, that the original note under the statute 
as a note was valid to the extent of its original tenor 
before payment in the hands of the bank. The fact, too, 
is, that it must be presumed, in the absence of allegation 
to the contrary, that the bank is in good conscience 
entitled to retain the payment for the reason that it paid 
full value. But if the original note has not been paid, 
the remarks of Judge Story are pertinent. He says: 





14 


“But if the present is to be considered, as the 
defendant’s counsel is most solicitous to consider it, 
not as a case where the notes have been paid, but as 
a case of credit, as cash, upon the receipt of them, it 
will not help the argument. 

“In that point of view, the notes must be deemed 
to have been accepted by the defendant as genuine 
notes, and payment to have been promised accord¬ 
ingly. Credit was given for them, as cash, by the 
defendants, for nineteen days, and, during, all this 
period, no right could exist in the plaintiffs to recover 
the amount against any other person from whom 
they were received. By such delay * * * 

prior holders would be discharged.” 

Bank of U. S. v. Bank of Georgia, 10 Wheat. 352. 

In the same case it is also said : 

“There is nothing unconscientious in retaining 
the sum received from the bank in payment of such 
notes, which its own acts have deliberately assumed 
to be genuine. If this doctrine be applicable to ordi¬ 
nary cases, it must apply with greater strength to cases 
where the forgery has not been detected until after a 
considerable lapse of time. The holder, under such 
circumstances, may not be able to ascertain from 
whom he received them, or the situation of the other 
parties may be essentially changed. 

“Proof of actual damage may not always be with¬ 
in his reach, and therefore to confine the remedy to 
cases of that sort, would fall short of the actual 
grievance. 

“ The law will, therefore, presume a damage actual or 
potential, sufficient to repel any claim against the holder. 
“Even in relation to forged bills of third persons 
received in payment of a debt, there has been a quali¬ 
fication engrafted on the general doctrine, that the 
notice and return must be within a reasonable time; 
and any neglect will absolve the payer from re^onsibilty.” 

Bank of U. S. v. Bank of Georgia, 10 Wheat. 344. 
See also 2 Daniel Neg. Instr. sec. 1371. 
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For aught that appears the original note in fact may 
have been put in circulation by the defendant himself and 
he may have thereby affirmed the genuineness of the 
note. The order of indorsement, the plaintiff being the 
next subsequent indorser to the defendant, raises the legal 
presumption that such was the fact. When the defend¬ 
ant procured the second and third notes to be discounted 
he undoubtedly affirmed the validity of the first note in 
the strongest manner, and such affirmance makes him 
liable. 

Horstman v. Henshaw, 11 How. 177. 

Prior to the suit the defendant never gave any notice 
of the alteration and never made any claim in that 
regard. He “ became aware ” of the alteration on De¬ 
cember 11, 1899. The suit was brought December 5, 
1901. Two years had then elapsed. As has been shown, 
the law presumes injury to the holder in such a case. 
He can not put the plaintiff back in his original situa¬ 
tion. He has been guilty of great laches. Some of the 
parties of the original note may have placed their signa¬ 
tures on it after the alteration; some have since become 
insolvent. 

By avoiding a declaration of the alteration the defend¬ 
ant has gained time,—has rendered proof more difficult; 
has lulled the plaintiff into believing the note genuine; 
has maintained his credit. The defendant has thereby, 
it is submitted, ratified the forgery, if any. He has not 
only failed to act “ immediately,” as some of the cases 
require, but has failed to give notice within a “reasonable 
time ” in the language of the Supreme Court. All this 
he has failed to do respecting a plaintiff and his imme¬ 
diate holder, both of whom are wholly innocent. 

II. 

The plaintiff is entitled to recover under the eecond 
count of the declaration for money paid at the request of 
the defendant. • 

Certainly as to the set-off there can be no difficulty. : 

The request to pay the $500 is conceded, and as the 
original note was enforceable “ according to its. original 
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“ But negotiable promissory notes are equivalent 
to the payment of money, if received by the creditor 
in satisfaction of the judgment, though such satisfac¬ 
tion be not entered on the record.” 

Hendrick v. Lindsay, 3 Otto, 143. 

In order to recover back on forged paper there must 
be no negligence (or whether negligence alone is a bar or 
not) and immediate or sufficiently early notice to enable the 
other party to indemnify himself as far as possible. 

“And so, if a party execute a note in renewal of 
one that was materially altered no recovery can be 
had against him if he was ignorant of the fact, except 
by a bona-fide holder without noticed’ 

2 Daniel Neg. Instr. sec. 1369. 

“A party who has paid money on an indorsement 
which he recognized as genuine, but which he after¬ 
wards discovered to be a forgery, can not recover it 
back 

Lewis V. White’s Bank, 27 Hun. (N. Y.) 396. 

The defendant as indorser of the first note, may be said 
to have become the acceptor of it as a bill drawn by the 
maker. If, therefore, though altered, it was put in circu¬ 
lation and purchased by a bona-fide holder, the bank, to 
whom it was paid, by or for the defendant, he could not 
have recovered back the money, and hence can not resist 
the present demand by making the claim of payment by 
mistake of fact. 

The aflS-davit of defense says: “ That affiant supposing 
that the demand of the plaintiff for payment of said 
$2,500 note * * * related to the payment of a genuine 
note * * * he indorsed the new note,” etc. (Record, 
p. 6). This is not an allegation of any misrepresentation, 
or knowledge to the contrary by the other party, nor is 
it alleged that the defendant did not then see the note 
or had not seen it. He had before accepted that note in 
law, and he then accepted and paid it in fact. The holder 
had title to the old note and it was actual security for 
money in his hands though altered, as has been shown. 
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tenor,” independently of the request, there was a valuable 
consideration. 

The first and second notes were paid at the defendant’s 
request by the plaintiff. The promise was express. If 
the consideration had failed as to the bank, that was of 
no moment between the immediate parties. 

“An indorsement is prima-facie evidence of money 
lent by the indorsee to the indorser.” 

Byles on Bills, 428-429. 

V. 

“ In an action by an indorsee against an indorser 
the indorsement is evidence under the common 
counts.” 

Byles on Bills, 430. 

The same reasons entitle the plaintiff to recover under 
both counts of the declaration. In conclusion it is re¬ 
spectfully submitted, that as the plaintiff is a hona-fide 
holder without notice, who has presumably suffered 
damage by the laches of the defendant, the defense set up 
ought not to be sustained. Such defense ought not to be 
sustained for the reason that it is an after-thought, is of a 
doubtfuul character, and lastly because the affidavit is ^ 
misleading and is not in the “ precise and distinct terms” 
required by the rule. 

Respectfully submitted. 

E. H. Thomas, 

Attorney for Appellee. 










